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STATEMENT. 

* 

t • • 

Counsel for appellant having invited the Court’s atten¬ 
tion to the record in the summary proceedings instituted 
by appellant, it is deemed advisable that the Court should 
be acquainted with the history concerning these proceed¬ 
ings and the litigation which was the basis thereof. 

Henry W. Thurston, now deceased, had a claim against 
the estate of Nathaniel McKay, which was disputed by 
the executors of the estate and in order to effect the col- 





lection of the same, Thurston executed an assignment to 
one Francis Clarke, who, under an arrangement with 
Thurston, was to institute suit and deduct from any re¬ 
covery which might be had a small commission. Clarke, 
through Wilton J. Lambert, Esquire, his attorney, filed 
suit against the McKay estate and the matter was ulti¬ 
mately compromised. Thurston, having learned that 
Clarke claimed the fund as his own and for the purpose 
of defrauding him, had executed an assignment of the 
fund to one McLellan, filed through appellee, his attor¬ 
ney, a bill in equity in the court below, in which it was 
sought to have the said fund decreed his property. 

Pending this application, the funds due Thurston by 
the McKay estate were placed with John C. Heald, Es¬ 
quire, a member of the Bar, under an agreement with 

counsel to be paid over by him to the party who should 
be found to be entitled to same. After prolonged litiga¬ 
tion and two appeals to this court, the funds were awarded 
to Thurston. At the conclusion of the litigation, appel¬ 
lee made demand upon Mr. Heald for the funds and was 
informed that the same could not be paid over, owing to 
the fact that Mr. Lambert had given notice of a lien 
claimed by him upon the funds for services in connection 
with the litigation against the McKay estate, out of 
which the funds grew. Thereupon, appellee sought Mr. 
Lambert, who exhibited to him a petition which he 
stated he was at the moment in the act of filing in order 
to preserve his lien on the tunds in Mr. Heald’s hands. 
Appellee, being apprehensive that the filing of this peti¬ 
tion would not only result in-considerable delay in secur¬ 
ing the fund, but would also permit a certain Miss 
Bullowa, a member of the New York bar, to assert an 
unfounded claim for fees in connection with the McKay 
litigation. In order to protect his client’s interest, ap¬ 
pellee entered into a verbal agreement with Mr. Lam- 
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bert to the effect that the funds in Mr. Heald’s hand 
should be paid over to him, provided $2,500 was placed 
in bank to the joint account of Mr. Lambert and appellee 
to await the final determination of Mr. Lambert’s claim. 
On the day of — !tfQ appellee wrote Thurston, 
stating the facts in connection with Lambert’s claim and 
his intention to place the fund in bank to await settle¬ 
ment of same, and not having received anv reply from 
Thurston, on the day of- ^*» secured the funds 

from Mr. Heald and deposited the funds in accordance 
with the agreement with Mr. Lambert, which had sub¬ 
sequently been reduced to writing. 

At the time appellee was retained by Thurston, it was 
agreed between Woodward and Thurston that Woodward 
should act as the attorney for Thurston during the Clark 
litigation, but would not appear of record or take any 
part in the trial of the cause for the reason that Wood¬ 
ward was connected with the McKay estate, out of which 
the funds originally grew, and had some hesitancy in 
appearing of record for this reason, although the McKay 
estate had no interest whatsoever in the fund and was in 
no manner affected by the litigation between Thurston 
and Clarke. When the funds were about to be paid to 
appellee, he notified Woodward of the fact and was in- 
formed by him that he claimed a fee of 20 per cent for 
his services, and appellee feeling that this added to the 
20 per cent to which he was entitled, under a contract 
with Thurston, would greatly deplete the fund, suggested 
that if Woodward would make his fee 10 per cent, that 
they would pool their fees and each receive 15 per cent, 
appellee feeling that he would rather forego 5 per cent of 
his fee than have Thurston pay a greater sum. Wood¬ 
ward having agreed to this proposition wrote Thurston 
concerning the matter of his fee. Thurston having died 
on the-£“ day of December, Mrs. Thurston came to 
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Washington on the day of- /**' ^ and called 
upon appellee and repudiated Woodward’s fee, claiming 
that he had not been retained by her husband. Mrs. 
Thurston accompanied appellee to W oodward’s office, and 
the matter of his fee and services in the case were thor¬ 
oughly discussed, and she consented to and authorized 
the payment of his fee. Mrs. Thurston’s testimony in 
the summary proceeding denied that she had so consented, 
while Woodward, James F. Purcell, a member of the 
bar, and appellee all testified to the contrary. 

There were several interviews had between Mrs. 
Thurston and appellee after the conference at Woodward s 
office, during some of which she consented to the pay¬ 
ment of the Woodward fee and ultimately she repudiated 
it and was referred to her action at law to recover back 
the amount paid Woodward. 

On the/£ day of Wit - appellant filed an inter¬ 

vening petition in the original equity cause between her 
husband and Clark (Rec., p.-2, Thurston v. Diggs, Cause 

No.-of this court). As will be noted, the appellant 

in the foregoing mentioned petition sought to recover, 
not only the amount of the fee paid Woodward and cer¬ 
tain court costs, but the fee charged on the $2,500 placed 
in bank to await the Lambert claim, although owing to 
Lambert’s failure to maintain his claim, appellee had 
secured the fund of $2,500, and paid the same together 
with interest thereon to appellee, and further, appellant 
sought to secure a refund of all fees paid appellee upon 
the ground that by his misconduct he had forfeited his 
right to compensation. The court below denied all of 
the appellant’s prayers except with relation to the Wood¬ 
ward fee and certain court costs, which were ordered to 
be refunded, and after an appeal to this court were actu¬ 
ally paid appellant. 

On the 16th day of December, 1913, appellant insti- 
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tuted an action at law in the court below to secure from 
appellee the amount of his fee charged upon the collec¬ 
tion of the $2,500 placed to await Lambert’s claim, and 
subsequently amended her declaration so as to include the 
entire fee paid appellee upon the ground that he had for¬ 
feited his right thereto by his misconduct in connec¬ 
tion with the payment of the Woodward fee. This case 
came on for hearing before Mr Justice Gould, and appel¬ 
lant in response to a question from the court stated in 
substance that she had sought to recover in th^sunmiary 
proceeding instituted in equity cause No. 25,4& both of 
the amounts which she claimed in the pending suit, and 
thereupon the court on its own motion suggested that a 
motion to direct a verdict for the defendant would be 
entertained upon the ground that the matters involved 
were res adjudicata and subsequently a directed verdict 
was rendered in favor of appellee, and a judgment ren¬ 
dered thereon, and from this action of the court appel¬ 
lant appeals. 

ARGUMENT. 

Counsel for appellant contends that because the record 
in the summary proceedings was not introduced in evi¬ 
dence that the court erred in directing a verdict for the 
defendant. Appellant was permitted to testify concern¬ 
ing the record without objection or exception, and, 
therefore, the court had before it the fact that a court of 
competent jurisdiction had finally passed upon the two • 
items then contended for by the appellant, and the sole 
objection now is, so far as this contention is concerned, 
that the fact was not established by the best evidence 
which, of course, is cured by the fact that no objection 
or exception was taken to the method of proof. 

Counsel for appellant seems determined not to see that 
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the real matter sought to be controverted in the present 
suit, stripped of all evasiveness, has already been actually 
litigated in Equity Cause No. 25,673. A restatement of 
the rule of estoppel, as contended for by appellant, may 
aid in showing its very clear application to the present 
case. Thus: The estoppel of the judgment covers all 
points which were actually litigated and which actually 
determined the verdict or finding, whether or not they 
were technically in issue on the face of the pleadings. 

Florida Central R. Co. v. Schutte, 103 U. S., 
118. 

Russell v. Place (cited by appellant), 94 U. S., 
606. 

Or, as still differently stated in other cases, the matter 
or point in controversy, which is concluded by a former 
judgment, is that ultimate fact oi state of facts on which 
the judgment was rendered. 

Oglesby v. Attrill, 20 Fed., 570. 

Smith v. Ontario, 4 Fed. 386. 

The ultimate fact decided in the equity suit was that 
Diggs was entitled to retain the precise fund now again 
claimed. The different form of action is is but a sham ; 
the real issue is the same. 

' A judgment will be conclusive and final as to any issue 
litigated and determined in the former suit and coming 
again in question in the second suit, although the latter 
is brought upon an entirely different cause of action. 

Southern Pacific R. Co. v. U. S., 168 U. S., 1. 

Cromwell v. Sac County, 94 U. S., 351. 

It is a matter of record in this cause, according to ap- 
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pellant’s own testimony, that in said equity cause she 
asked to recover $5,027.01, which amount necessarily in¬ 
cluded the sums herein sued for (Rec., p. 60). She was 
therein denied the right to recover that for which she 
now brings this new action. Diggs’ liability has been 
once determined and that determination affirmed by this 
court on appeal. 

Appellant now says the theory of the present action 
may be that Diggs never earned the money. The incon¬ 
sistency of this position must be apparent, for in suing 
in the former action on the theory of forfeiture she has 
acknowledged the fee to have been earned. 

Nor does it now lie in appellant’s mouth to say that 
the judgment in the former proceeding was not upon the 
merits, for after affirmance by this court she has actually 
received satisfaction as to that part of the judgment which 
was in her favor. 

The fact that the former proceeding in Equity Cause 
No. 25,673 was a summary proceeding does not avoid 
the application of the rule of res judicata. 

The principle has no reference to the form of the 
litigation. If the judgment is rendered in a contested 
action it is none the less conclusive becanse the proceed- 
• ings were summary. 

23 Cyc. 1119: 

“Where proceedings of a summary character 
afford the parties concerned an opportunity to be 
heard and to contest the issue raised, the decision 
is as conclusive as a judgment entered in a formal 
action. Such for instance is the case with sum¬ 
mary proceedings between a landlord and tenant, 
or by a client against an attorney to recover money 
or property collected by the latter, or for the tax¬ 
ation of costs, etc., etc.,” and cases cited. 
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See also: 


23Cyc., pp. 1170, 1215, 1223, 1225. 

Chapman v. Smith, 16 How. (S. Ct.), 114, 132. 

In re Roberts, 59 How. Pract., 136, 143, 144. 

Wood v. Hunt, 23, Ga., 379. 

Walker v. Fuller, 29 Ark., 446, 448, 464. 

Hawk and Co. v. Evans, 76 Iowa, 593. 

The last-named case is directly in point. In that case 
Hawk and Co. proceeded by summary process against 
Roadifer and Evans to require them to pay over money 
collected upon a claim placed in their hands as attorneys 
for collection. The court dismissed the proceedings as 
against Roadifer. Hawk and Co. then sued him at law ; 
he pleaded prior adjudication. The plea was sustained, 
it being held that the decision on the motion was a com¬ 
plete adjudication that Roadifer was not liable and was a 
bar to the subsequent action. 

Objection is made by counsel for appellant that this 
case of Hawk and Co., v. Evans, is not applicable here 
because in Iowa 

“ bv statute the summary proceeding is placed 
upon the same basis as a common law proceeding 
and the client is given the right of appeal.” (Ap¬ 
pellant’s brief, page 20, last paragraph.) 

In reply it is deemed only necessary to direct the 
Court’s attention to its opinion rendered in the case of 
Diggs v. Thurston, 39 App. D. C., 267, 275, where the 
Court cites the Iowa case of Union Bldg, and Sav. Asso. 
vs. Soderquist, 115 Iowa, 695, and says: 

“ Section 219 of the Code, providing for sum¬ 
mary proceedings against an attorney unlawfully 
refusing to pay over money he has collected for a 





client, is at least as broad as the rule of the com¬ 
mon law.” 

The statute then gives a remedy equivalent to, if not 
greater than, the common law, and appellant has there¬ 
fore had the equivalent of a common law remedy, and 
must now be held precluded from further remedy by her 
election. 

It makes no difference in the conclusive effect of the 
judgment that the circumstances are such that no appeal 
can be taken from it. 

Jungnitsch v. Michigan Malleable Iron Co., 121 
Mich., 460. 

Griffin v. Long Island R. Co., 102 N. Y., 449. 

Dolan v. Scott, 25 Wash., 214. 

Johnson Steel St. R. Co., v. Wharton, 152 U. 
S., 252. 

The case of Trilby v. O’Neal, 39 App. D. C., 467, cited 
by appellant, is clearly distinguishable from the case at 
bar for, as the Court said : “ The remedy (summary pro¬ 
ceedings to recover possession of personal property) is 
not one for restoration of possession and damages, but 
for the former alone,” whereas here the attempt in both 
suits is identical, namely, to recover the same fund of 
money. It is noticeable also in that case that this Court 
laid down the general rule on this subject of res judicata 
(p. 470) that 

“The judgment in one suit will be a bar to 
another suit only when a remedy exists which 
insures the same relief sought in the two separate 
actions.” 

* 

Surely this appellant has already pursued one remedy 
for the same relief now sought. 
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It is further noticeable in the Trilby case that the 
statutory proceedings therein instituted were unknown 
to the common law so that there had not been the equiv¬ 
alent of a common law remedy as here.. 

The attorney for appellant urges the case in re Paschal, 
10 Wall, 492, with great earnestness. We submit with 
equal earnestness that the Paschal case is not applicable 
to the case at bar and was never intended to establish a 
rule giving an additional remedy in such a case as this. 
In the Paschal case the proceeding was by way of motion 
to compel respondent to pay to the Cleik of the Court 
the money received by him. There was no hearing, no 
trial, in the sense of a contested action, with opportunity 
given both sides to submit evidence from which the 
Court shall find the fact; respondent’s answer and the 
affidavits in support were held conclusive, following the 
rigid rule of the common law which does not allow the 
sworn answers of the respondent to be controverted, as 
to matter of fact, by any other evidence. (See U. S. v. 
Dodge, 2 Gall., 313, cited in head notes to Paschal case.) 
In effect the case was before the Court specially and it 
refused, on the showing made, to take jurisdiction over 
the subject matter. It would indeed be an evil rule 
which would in such a case deny to the client his day in 
Court without opportunity to produce evidence and have 
it passed on by the Court. 

But whatever other effect results from the difference in 
procedure between the Paschal case and the instant one 
this appellant has had such a day in Court, has submitted 
evidence, and that evidence has been passed upon by a 
Court whose jurisdiction is not disputed. The fact that 
she proceeded in a summary manner, on the theory of a 
forfeiture, was an election of remedies. She has had a 
trial of her right to recover the precise fund now again 
claimed. 
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Discussion of the proposition that “defendant never 
earned the right to compensation” is unnecessary as we 
contend, plaintiff’s remedy on that theory being precluded 
by her election to proceed otherwise, and as already 
pointed out that former proceeding, in claiming that all 
the fees provided for in the contract of employment had 
been forfeited, was necessarily an admission that they had 
been earned. Appellant’s citation of authorities dealing 
with questions where fraud and misconduct are involved 
are misleading and unfair. However, should this Court 
consider it necessary to examine this contention of appel¬ 
lant, in view of the statements made and authorities cited 
in appellant’s brief (p. 22), the attention of the Court is 
called to the fact that the judgment rendered in the 
former proceedings distinctly negatives all question of 
fraud or improper conduct on Diggs’ part as respects the 
subject matter of this suit. Instead of being guilty of 
misconduct as to the so-called Lambert fund of $2,500, 
the court stated that it was Diggs’ duty to do with it as 
he did. If there is any possible theory open to appel¬ 
lant in the present case it is most certainly not on the 
ground of misconduct. 

If our above contentions are correct it is unnecessary 
for this Court to pass on the remaining assignments of 
error. However, as regards the second assignment of 
error, to wit, that the Court erred in overruling plaintiff’s 
demurrer to the third plea filed April 1st, 1915, that the 
cause of action as to the $1,041.20 additional, claimed 
in the amended declaration, did not accrue within three 
years next before the filing of said amended declaration, 
it is clear from plaintiff’s particulars of demand that the 
$1,041.20 is involved in a matter distinct and separate 
from that in which the $500 accrued. 

Plaintiff sets out in her original particulars of demand 
that the $500 claimed is twenty per cent of the particular 
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fund in which Mr. Lambert claimed an interest. A de¬ 
cision as to whether Mr. Diggs is entitled to retain his 
fee out of that fund depends on different considerations 
and is entirely distinct from his right to fees for other 
collections. And it will be remembered that in the sum¬ 
mary proceedings, the Court, in decreeing a refund of 
certain of the fees and allowing a retention of others, 
necessarily distinguished the causes of action. 

We agree with counsel for appellant that assignments 
of errors Nos. 1 and 2 are unimportant. If there was 
error plaintiff is not prejudiced in the present condition 
of the case, and it is not necessary for this Court to pass 
on the questions involved. 

CONCLUSION. 

In conclusion we submit that the question whether or 
not Mr. Diggs is entitled to the fee money herein sought 
to be recovered having once been determined is no longer 
open for trial; that because that former trial was in the 
form of a summary proceeding does not alter the case— 
the question has been tried and decided by a court of 
competent jurisdiction. 

Pursuing plaintiff’s reasoning to its logical conclusion 
we are confronted with this anomaly, that the former 
proceedings are conclusive against defendant but not 
against the plaintiff. If the judgment rendered in the 
summary proceeding is not conclusive against the plain¬ 
tiff as to the matter here sought to be retried it should 
not have been conclusive against the defendant as to that 
part which required him to refund certain other funds. 
If plaintiff has now the right to retry the question of 
defendant’s liability for the funds here sued for, because 
as she says she is entitled to a trial by common law action, 

then too the defendant should have had the right to re- 

* 
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fuse to pay the judgment rendered against him and require 
such an action to be brought against him. Yet it will 
hardly be contended that not only was defendant subject 
to process for execution of that judgment but would also 
have been in contempt of court had he refused to refund 
as ordered. 

1 Appellant cannot even claim that she has been denied 
a common law right, for we have shown that by opinion 
of this court the summary proceeding instituted by her 
was equivalent to, if not broader than, a common law 
right. 

We direct the court’s attention to the fact that state¬ 
ments of counsel for appellant charging fraud or miscon¬ 
duct on the part of defendant in respect to the subject- 
matter here involved are misleading to the court and 
prejudicial and unfair to defendant, all such charges hav¬ 
ing been negatived in the former proceedings. 

We submit that the judgment of the court below 
should be affirmed. 

Respectfully submitted, 

Dion S. Birney, 

Attorney for Appellee. 




